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The desire to affect the ethical standards of future lawyers and to encourage professionalism is a relatively new aim for formal legal education.  It was once presumed that those entering legal studies would naturally possess values and display behaviours considered desirable in the legal profession.  We now know that this is not necessarily the case.  Students come to university with diverse backgrounds, interests and experiences and a commonality of values and behaviours should not be presumed. 





Universities have responded to a perceived need to encourage "professionalism" and to enhance ethical standards in their law graduates both by including ethics subjects in the degree and by emphasising ethical and professional approaches to problem solving throughout the course of study.  To what extent do these strategies form graduate behaviours and how can law teachers encourage students from diverse backgrounds, from the very beginning of their university studies, to embrace and demonstrate the values required of a professional?











Introduction





Reading about ethics is about as likely to improve one’s behavior as reading about sports is to make one into an athlete.


Mason Cooley (b. 1927), City Aphorisms, 


Fifth Selection, New York (1988).





The desire to affect the moral or ethical standards of future lawyers is a relatively new concept in academic life.  In the nineteenth and early twentieth centuries, it was widely thought, at least by lawyers, that those who sought to enter the legal profession would, as a matter of course, possess the “moral courage” appropriate to that calling (Williams, 1984, p.23).  The study of law was conceived to be a science in which it was not necessary to consider fundamental concepts of right and wrong.  Rather, a degree of personal morality was presupposed.  It was expected that through the study of law, students would be introduced to:





the “profounder thought” and “subtler joy” which changes their lives and renders them “incapable of mean ideals and easy self-satisfaction”, ready to “live their lives more freely for the ferment” - “the inextinguishable fire” - imparted to them in law school (Kelly, 1979, p.6).





Thus, the intellectual demands of a good law school education were thought to naturally inculcate in students an appropriate ethical approach to legal and other issues, no matter what the personal background or experiences of the individual.





Few would now support this as an appropriate approach to the teaching of professional values and ethics in legal education.  For students to understand the rules of conduct that apply to their profession and to be able to apply this knowledge in conscionable ways, there must be something more added to the equation.  It is not enough just to teach the rules of the profession - those who intend to enter the profession must know how the rules apply in practice and must follow them.  Is it possible to teach values or morality to our students in such a way as to form their future behaviours?  Can an adult be taught to be honest, trustworthy and honourable, especially if he or she is not naturally inclined to be so?  Is it possible to be socialised in both the etiquette and the values of the law?  What effect does the background of an individual play in the ability to become an ethical and professional legal practitioner?





Professional values and ethics





A profession





It is not easy to define a “profession”.  However, dal Pont (2001, pp. 5 ff) suggests that there are three commonly accepted attributes of a profession, namely:


special skill and learning;


public service as the principal goal; and


self-regulation or autonomy.





Ross (2001, pp. 56ff), quoting various sociology studies, expands on this to define a “profession” as displaying:


skill based on theoretical knowledge;


the provision of training and education;


testing the competence of members;


organization;


an ethical code of conduct; and


altruistic service.





So, what does a “profession” mean in the context of law?  Certainly, lawyers must display special skill and learning in order to enter the legal profession.  Only those who have fulfilled both components of tertiary study and practical training may apply for admission as legal practitioners.  As to the public service goal, the practice of law is based on the ideals of public service, of helping to maintain order in society and to assist the cause of justice.  This remains so although the purity of the goal may well be affected by the realities of practising in a world where profitability and commercial success are also a goal.  Self-regulation and autonomy has always been a hallmark of the legal profession.  Currently, the legal profession is largely self-regulated throughout Australia through bodies consisting of legal practitioners who monitor and assess the conduct of their peers.





Ethical behaviour





With the qualification of “profession” comes an expectation that the members of the profession will act in a manner that is considered to be “professional” and display appropriate ethical and professional behaviours.  These behaviours must be evident not only in matters relating to the practice of law but also in some other matters that do not directly impinge on their practice, for example whether they might be convicted of certain criminal offences.





However, the ethical behaviours that are generally expected of legal professionals are not those that would arise from a personal morality but are those that derive from the rules of professional conduct under which members of the legal profession operate.  These rules, which are partly codified by legislation, partly contained in case law and partly derived from the rules adopted by the various state law societies, govern the duties that legal practitioners owe to the law, to the courts, to their clients and to their profession.





In fulfilling their professional roles, legal practitioners are placed in a position of trust that can be difficult to maintain and fulfill in the face of adversity.  The commercial climate within a law firm may mean that a practitioner is put under considerable pressure to act in a way that may be inconsistent with his or her own personal morality and contrary to the rules of professional conduct.  For example, a practitioner may be pressured by a client to conceal a document from an opposing party in litigious proceedings or by a law firm partner to conceal a secret commission in a conveyancing matter.  How can we train beginning lawyers to know the “right” way to act in any given professional situation?  How can we train them to reconcile their conflicting duties within the profession?  How may they be encouraged to withstand external pressures that are contrary to their view of how an ethical and professional practitioner would act in a given situation?





Becoming a lawyer





In order to be admitted to practice as a lawyer, the admitting authorities are concerned to ensure that only a person who possesses a good character and is deemed to be “fit and proper” may be permitted to become a lawyer.  Applicants are obliged to disclose to the relevant admitting authorities any matter that may affect this requirement.  These matters are not limited to criminal convictions but may extend to other matters, for example, cheating on examinations at university.  Hence, even before admission to the profession there is an expectation that those studying law have attained a particularly high level of integrity and professionalism.





In order to prepare law students for practice in a legal environment, one of the responsibilities of a law school is to make students aware of the professional rules of conduct under which lawyers operate and to test students' knowledge of these rules.  Nevertheless, the responsibility does not end there - there is also an expectation within the profession and by the public at large that law graduates will be able to recognise an ethical dilemma, when confronted with one, will know how to correctly apply the ethical rules in dealing with these dilemmas and will go on to apply that knowledge.  This is indeed a tall order.





Studying legal ethics





What ethical and professional foundations are provided to law students and graduates prior to their entry into the legal profession?  How do law schools prepare students for their entry into a profession that will constantly test their ethical and professional being?





When considering how the subject of legal ethics is treated in law studies, a distinction must be made between the study of ethics in a multiplistic philosophical context and the study of a legal ethics subject, which focuses largely on the rules of professional conduct as discussed above.  Even before the study of legal ethics was formally introduced in law schools, it was accepted that law schools had "a profound duty - and a unique opportunity - to inculcate principles of professional ethics and standards in its students...(which)...should permeate the entire educational experience beginning with the first hour of the first day in law school." (dal Pont, 1996, vi.)  Whether or not legal ethics was formally taught in law schools, the communication of ethics was thought to be inevitable as:


Law teachers cannot avoid modelling some version of the 'good lawyer'; thus, they cannot avoid teaching ethics.  By the very act of teaching, law teachers embody lawyering and the conduct of legal professionals.  [They] create images of law and lawyering when [they] teach doctrine through cases and hypotheticals (Menkel-Meadow, 1991, p.9).





A formal approach to the teaching of legal ethics was adopted in1992, when the Consultative Committee of State and Territorial Law Admitting Authorities, headed by Justice Priestley, compiled a list of compulsory subject areas for academic legal study, known as the 'Priestley 11', which universities must follow in order that their graduates might satisfy the academic requirements to practice law.  Significantly, legal ethics was one of the eleven subjects chosen.





The value of teaching legal ethics was further highlighted in 2000 when the Law Admission Consultative Committee (LACC) recommended, and in August 2003 the State and Commonwealth attorney generals agreed to ensure, that all candidates for admission to practice as a legal practitioner in Australia should have successfully completed an ethics subject in the context of their pre-admission practical legal training (PLT).  It was vital, in the view of the LACC that entry-level lawyers "should act ethically and demonstrate professional responsibility and professional courtesy in all dealings with clients, the courts, the community and other lawyers.”





This approach is supported by one of the recommendations made by the Australian Law Reform Commission in its report, “Managing Justice: A review of the federal justice system” in 2000:


“In addition to the study of core areas of substantive law, university legal education in Australia should involve the development of high level professional skills and a deep appreciation of ethical standards and professional responsibility.”





While the rules of the legal profession can be readily included in a formal course of training and knowledge of those rules can be assessed, to actually inculcate ethical values and ideals of professionalism is a very different proposition.  Unlike teaching substantive law (Segall, 1989, p.60) a more subtle approach is required, which takes into account the other influences and experiences that affect the way that a student, and later a practitioner, learns and applies these professional rules on a day-to-day basis.





Demonstrating knowledge





The creation and maintenance of an ethical approach to lawyering is clearly of paramount importance to the legal profession, particularly in the context of the negative publicity that lawyers receive in the press from time to time.  “A key benefit the profession offers to the community is its ethical commitment to the legal system and to the community.  To build on this advantage requires that the ethical commitment be strengthened and reinforced in the minds of the community.  Any step which creates this effect is likely to advantage the profession” (Martin, 1993, p.52).





This ethical commitment begins even before admission to practice:  As well as demonstrating knowledge of and competence in legal ethics, a candidate for admission as a legal practitioner must also demonstrate ethical behaviour in his or her personal life and in relation to his or her admission.  For example, throughout Australia, in order to be admitted as a solicitor an applicant must be able to show the court that he or she is an appropriate person to become a member of the profession.  While each State expresses this requirement in different ways, an applicant for admission is generally required to possess a good character or reputation and to be a “fit and proper person”.  Each applicant must provide references that support their good character.





Applicants for admission to the profession are obliged to disclose to the relevant admitting authority and to the court any matter that may affect the assessment of them being a fit and proper person.  The matters to be disclosed are not limited to criminal convictions but may extend to other matters that relate to the honesty and integrity of the applicant.  So, for example, any University findings of academic dishonesty must be disclosed to the court and may affect the right of an applicant to be admitted to practice as that is seen as showing a lack of proper ethical standards in that person.  Any failure to disclose prior improper behaviour is considered to show an even greater lack of ethical standards.





Cultural knowledge





Throughout the study of law, as well as teaching substantive law, academics attempt to socialise students in the culture of the legal profession and also to engender the professional confidence, values and attributes that are a necessary part of the competent and successful practice in a legal environment.  In doing so, legal education strives to engender a common professional and ethical socialisation of students from a wide variety of backgrounds and cultures.  As Segall (1989, p.64) notes, "an important issue for legal education is how to overcome, or at least counter, influences such as the pre-existing values of the students themselves, the latent curriculum, and external environmental factors regarding ethical compliance, which all work to undermine the effectiveness of the covert curriculum.”  Although some might question aspects of this common culture, there seems little doubt that a valuable part of the culture are the traditions of honesty and courtesy that underly many of the rules of professional conduct.





On completion of a law degree, students are expected not only to know the law but also to understand the legal professional culture and be able to function effectively and ethically within it.  The cultural or “tacit” knowledge required for this is characterised by the act of “knowing how” rather than “knowing that”.  It has been variously described as “practical know-how that is usually not openly expressed or stated” (Wagner, 1991, p.173), intuition (Lubit, 2001) and even as street smarts (Somech & Bogler, 1999).





The diversity of student backgrounds, cultures and prior experiences will have an undeniable effect on the way in which this cultural knowledge is acquired and interpreted.  For example, those who teach in tertiary institutions see first-hand the influences of prior learning and experiences on approaches to study with international students from certain countries finding it difficult to embrace the notion that university assessment in our culture usually requires work to be completed and assessed on an individual basis rather than as a team.  Similarly, Somech and Bogler (1999, p.605) note that students from low socioeconomic backgrounds made more use of available tacit knowledge than did students from more affluent circumstances.





Cultural knowledge develops unconsciously when a learner’s “inductive mental processes create a representation of the structure of the environment showing the relationship between important variables.  In other words people can learn about the underlying complex structure of systems without being conscious of doing so or being able to articulate their understanding” (Lubit, 2001, p.165).  Further, “it is a type of knowledge that one acquires on one’s own” (Somech &Bogler, 1999, p. 606).  Such knowledge is acquired in a number of ways, including personal experience, observation and socialisation.  It is by these means, which are the same ways that students have acquired their early socialisation, which law schools can utilise to promote common professional behaviours for their graduates.





Personal experience





The most effective way for a student to acquire cultural knowledge is through his or her own personal experiences (Sternberg et al, 2000).  By participating in a situation, people can see how their actions, and the actions of others, affect the outcome (Lubit, 2001).





In legal education much of the participation takes place in a simulated legal environment in which the student develops a relationship with his or her peers, academics and in some cases with members of the profession.  As a student progresses through the law degree he or she will, through contact with peers and others, become increasingly aware of the ethical culture of the profession.  These simulated personal experiences provide a fertile ground for the transmission of cultural knowledge (Sternberg, 1998).





From the beginning of university study, students should be encouraged to engage in aspects of the legal culture, both at university and elsewhere, in which positive approaches to ethical dilemmas are displayed.  They should, from the beginning of their studies, be required to participate in the resolution of ethical dilemmas.  These may be real-world in the context of participation in university and faculty matters or may be simulated in the context of legal practice.





Observation





Another valuable method of transmitting cultural knowledge is active observation (Lave & Wenger, 1991; Lubit, 2001).  Allowing students to observe the way in which peers and experts deal with situations and affording them the opportunity to discuss and explore the processes adopted by others will facilitate the acquisition of cultural knowledge.





During their study of law students have the opportunity to learn through observing the ways in which their peers and their instructors approach problems.  They may be encouraged to observe and participate in the work of other students.  They may also be encouraged to discuss approaches to real-world and simulated legal problems with each other, with the instructors and in some cases with practitioners.





Lave & Wenger (1991, p.108) suggest that learning in apprenticeship may be “supported by conversations and stories about problematic and especially difficult cases.”  Discussing problems with others and learning through their experiences may supplement personal experience.  These benefits are not limited to learning in apprenticeship.  Conversations or “war stories” may be shared and exchanged through the relationships of practitioner to student, academic to student and student-to-student interaction to highlight ethical and professional approaches to problem solving.





Socialisation





Involvement in the study of law at University means that students are constantly in the company of others who are also involved in some way with the teaching and study of law.  This affords opportunities for observation and participation through socialisation.  This encourages a similar process of socialisation as is encountered by trainee solicitors in a law firm.





While it is expected that students will learn from all forms of contact, anecdotal evidence suggests that much of this learning derives from contact with other students.  This view is supported by research into learning in apprenticeship systems.  Lave & Wenger (1991, p.93) suggest that, in the context of apprenticeships, “apprentices learn mostly in relation with other apprentices.  There is anecdotal evidence... that where the circulation of knowledge among peers and near-peers is possible, it spreads exceedingly rapidly and effectively.”  Encouraging students to discuss and resolve ethical and professional issues between themselves and to approach their own relationships with others in an ethical manner will enhance the uptake of this knowledge.





Mentoring





While traditional supervision arrangements (such as one might find in many law firms) involving periodic supervisor critique have some value in the transmission of cultural knowledge, they are thought to have a lesser ability in this regard than does frequent contact with a mentor or coach. (Lubit, 2001)  While many students are engaged in real-world legal environments and are mentored in that environment during their study, those who are not may find their own mentoring relationships.  Sometimes these relationships are developed with external practitioners and more often with instructors and with other, more knowledgeable, students.





The advantages of residing within a culture (Lave & Wenger, 1991), and even within the simulation of a culture should also not be underestimated.  By taking a purposive role in their activities, students experience “what it is like” to be a member of the profession before they are required to participate in the profession in an authentic sense.  Hence, from the beginning of their studies, students should be encouraged to look towards the future, to consider the positive aspects of the profession that they seek to enter and to think about the place that they wish to attain within that profession.





Conclusion





The acquisition of cultural knowledge as discussed above is a vital step in progressing beyond a mere knowledge of what the rules of professional conduct entail.  It effectively moves students beyond a knowledge of "what lawyers need to know" and even past the ideal of "what lawyers need to do", as envisaged by the Australian Law Reform Commission (1997).  Students who become familiar with the more positive aspects of their future profession, begin to demonstrate "how good lawyers do it".





There is a jutifiable expectation, both in the profession and in the public, that law students will finish their studies and enter the legal profession as ethical practitioners, well versed in the customs and rules of the profession.  To give effect to this expectation, it is vital that students not only learn the rules of conduct that apply to the legal profession but also that they acquire a propensity to apply these rules in the complex and rapidly changing world of legal practice.  Adherence to the higher ideals of the legal profession, as evidenced in legal ethics, must become part of the cultural orientation of all law graduates, no matter what their culture, ethnicity or past experiences.





The inculcation of rule based ethical approaches to legal problem solving is more likely to flow from a continuing exposure to "how" the rules are applied rather than to "what" the rules are.  The cultural or tacit knowledge that may be embraced in the ways discussed above may prove to be the most effective method of encouraging an ethical approach to practice from the very beginning of tertiary legal studies.  Those involved in the training of beginning lawyers, whether in tertiary institutions or in the legal profession, must bear in mind the responsibility that this contact entails.  It is their actions and influences, both overt and tacit, that have the power to shape our future legal practitioners.  The messages and examples that they provide are the mortar that binds beginning lawyers, of all backgrounds, to a future of ethical and professional practice. 
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